STATE OF MAI NE MAI NE LABOR RELATI ONS BQOARD
Case No. 06-UD- 10
| ssued: June 12, 2006

AFSCMVE COUNCI L 93,
Petitioner,
and UNI T DETERM NATI ON REPORT
CI TY OF SOUTH PORTLAND,

Respondent .
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PROCEDURAL HI STORY

This unit determ nation proceeding was initiated on
February 13, 2006, when Barbara Libby for the American Federation
of State, County, and Muinici pal Enpl oyees Council 93 (“AFSCME
Council 93" or “union”) filed a petition for unit determ nation
and bargai ning agent election with the Miine Labor Rel ations
Board (“Board”). The petition sought a determ nation whether a
unit consisting of the follow ng South Portland Library positions
shoul d be created: Library Aide, Library Page, Head of
Circulation, Library Assistant Il, Custodian, Young Adult
Li brarian, Head of Technical Services, Assistant to Children's
Li brarian, and Children’s Librarian. The Cty of South Portland
(“city” or “enmployer”) filed a tinmely response to the petition,
agreeing to nost of the unit as proposed by the union, but
arguing that the Head of Circulation, Children s Librarian, and
Head of Technical Services should be excluded as nmanageri al
positions with supervisory authority over other positions in the
proposed bargaining unit, within the nmeaning of 26 MR S. A
§ 966(1).

A unit determ nation hearing notice was issued on March 7,
2006, for a hearing scheduled for April 4, 2006, and this notice



was posted for the benefit of affected enpl oyees. At the request
of the union, the hearing was continued, and a new unit
determ nation hearing notice was issued on March 31, 2006, for a
heari ng schedul ed for April 26, 2006, and this notice was al so
posted for the benefit of affected enpl oyees.

An evidentiary hearing on the unit determ nation petition
was conducted by the undersigned hearing exam ner on April 26,
2006, at the Board's hearing roomin Augusta, Miine. The union
was represented by Erin Goodwin, Esq. The town was represented
by Mary Kahl, Esq. The town presented as its witnesses: Marian
Pet erson, Executive Director of the |ibrary, and Kevin Davis,
Branch Services Manager. The union presented as its w tnesses:
Mari e Chenevert, Head of Circulation; Tom Wrley, Children' s
Li brarian; and Charlotte Spear, Head of Technical Services. The
parties were afforded full opportunity to exam ne and cross-
exam ne wi tnesses, to present evidence and to make argunent. The
parties presented oral argunent at the conclusion of the hearing.

JURI SDI CT1 ON

The jurisdiction of the hearing exam ner to hear this matter
and to nmake an appropriate unit determnation lies in 26 MR S. A
8 966(1) and 8 966(2). The subsequent references in this report
are all to Title 26, Maine Revised Statutes Annot at ed.

ST1 PULATI ONS

1. The Anerican Federation of State, County and Mini ci pal
Enpl oyees (“AFSCVE’) is an enpl oyee organi zation within the
nmeaning of 26 MR S. A § 962(2).

2. The Gty of South Portland is a public enployer wthin
the meaning of 26 MR S. A, § 962(7).

3. There is neither a contract bar nor an election bar to
AFSCVE' s petition.



4. Al of the enployees in the proposed unit are “public
enpl oyees” as defined by 26 MR S. A. 8§ 962(6).

5. The parties agree that the follow ng positions share a
community of interest and therefore conprise an appropriate unit
for purposes of collective bargaining: Library Aide, Library
Page, Library Assistant |, Library Assistant |I, Custodi an,
Secretary Il, and Qutreach Librarian.

6. The parties agree that if the positions of Head of
Circul ation, Head of Technical Services, Children’s Librarian,
and Young Adult Librarian are found to be “supervisory positions”
within the neaning of 26 MR S. A 8 966(1), the positions shal
be placed in their own supervisory bargaining unit.

7. In the event that the positions of Head of G rculation
Head of Technical Services, Children s Librarian, and Young Adult
Li brarian are placed in their own supervisory bargaining unit,
AFSCME wi shes to participate in an election for that unit.

EXH BI TS

The follow ng exhibits were offered by the city w thout
obj ection by the union, and were admtted into the record:

Exhi bit No. Titl e/ Description
Cty Exh. No. 1 South Portland Public Library
Organi zati on Chart
Cty Exh. No. 2 Job Description - Head of G rculation
Dept .
Cty Exh. No. 3 Job Description - Library Assistant 11-2
City Exh. No. 4 Job Description - Library Assistant I11-1
Cty Exh. No. 5 Job Description - Library Aide
Cty Exh. No. 6 Job Description - Library Page
Cty Exh. No. 7 Job Description - Qutreach Librarian
City Exh. No. 8 Job Description - Children s Librarian
Cty Exh. No. 9 Job Description - Library Assistant |
Children’s Room
Cty Exh. No. 10 Job Description - Head of Techni cal
Servi ces
Cty Exh. No. 11 Job Description - Library Assistant | -
Techni cal Services Dept.
Cty Exh. No. 12 Job Description - Library Branch Manager
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Cty Exh. No. 13 Job Description - Library Assistant 11

Cty Exh. No. 14 Job Description - Custodian

Cty Exh. No. 15 Li st of Library enpl oyees - pay
grade/ st ep

The union did not offer exhibits into the record.

FI NDI NGS OF FACT

1. The South Portland Public Library maintains two
branches, a main facility and a branch facility, located in
different areas of the city.

2. The head of the library is the Executive Director
In the library’s organi zational chart, the follow ng positions
report directly to the Executive Director: the Head of
Circulation, the Children’s Librarian, the Young Adult Librarian,
the Head of Technical Services, the Branch Servi ces Manager (who
is the head of the branch facility), and the Secretary Il. The
Executive Director reports directly to the Cty Manager

3. The library enploys approximately 25 full-tinme and part -
time enployees. Al of these enpl oyees, except for the Executive
Director and the Branch Services Manager, are hourly enpl oyees,
paid at pay grades/steps pursuant to the Gty s personnel
policies. The Executive Director and the Branch Servi ces Manager
are the only salaried library enpl oyees.

4. The Head of Circulation, the Children’ s Librarian, the
Young Adult Librarian, and the Head of Technical Services are al
currently paid at the sanme hourly pay grade and step (“1-9").

Al'l of the remaining hourly library enployees are paid at | ower
pay grades.

5. The Executive Director and the Branch Services Manager
are the only library enployees involved in setting library
budget s.

6. The Head of Circulation has been enployed by the library
for 28 years. She has served as the Head of Circulation for ten
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years.

7. The Head of Circulation works 37.5 hours per week (ful
tinme). She supervises 11 circul ation desk enpl oyees: two full-
time Library Assistant Il’s, four half-tine Library Aide |I’s,
three Library Pages (working 11 hours per week each), one
Qutreach Librarian (working 12 hours per week), and one
Cust odi an.

8. The Head of Circulation is responsible to devel op and
conduct a conplete programof library services for adult library
patrons. She adm nisters circul ation departnment procedures,
supervi ses staff, and devel ops policies and rules as needed to
assure snooth operation of all loaning. She trains and prepares
enpl oyees who work at the circul ati on desk.

9. The Head of Circulation wites the yearly enpl oynent
evaluation of all the circul ati on desk enpl oyees whom she
supervi ses. The Executive Director reviews and signs the yearly
eval uations, thereby giving themfinal approval. Enployees who
are given satisfactory enploynment eval uations are noved up one
step within their pay grade, pursuant to the Cty’'s personnel
pol i ci es.

10. The Head of Circul ation oversees the day-to-day
functioning of the circulation desk during the hours that she
works. The circul ati on desk enpl oyees require mnim
supervi si on

11. The circul ati on desk enpl oyees have generally assi gned
tasks. For instance, the Library Assistant Il’s handle the
checking in and out of material. One of the Library Assistant
I1’s particularly deals with overdue materials; one of the
Li brary Assistant I1’s particularly deals with conputer and
technol ogy issues for patrons. The Library Aide I’s handle the
checking in and out of material, return nmaterials within the
library, process mail, and answer the tel ephone. The Library
Pages return materials within the library. The Qutreach
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Li brarian contacts and takes materials to shut-ins.

12. The Head of Circul ation spends a significant part of
her work hours performng the same or simlar duties as the
enpl oyees whom she supervi ses perform

13. The Head of Circulation oversees scheduling for the
circulation desk enployees. This is a “set” schedul e which
changes when the library institutes sumer hours, and then
changes again for winter hours. The Head of Circul ati on approves
vacation tinme for circul ati on desk enployees. She calls in
substitute enpl oyees, or has other enployees call them when
there are unexpected absences that cannot be covered by regul ar
i brary enpl oyees.

14. The Head of Circul ation has never disciplined an
enpl oyee. She has sonetines informally nediated conflicts
bet ween enpl oyees. It is unclear what her role is, if any, in
meting out discipline pursuant to the Cty’'s personnel policies.
The Head of Circulation would refer any serious discipline issue
to the Executive Director, if such ever occurred.

15. The Children’s Librarian has been enpl oyed by the
l[ibrary in that position for 12 years.

16. The Children’s Librarian works 37.5 hours per week
(full-tinme). He supervises the only other children’s section
enpl oyee, a Library Assistant | (working 37.5 hours per week).
Their work hours in the children’s section |argely overl ap.

17. The children’s section is a separate section of the
mai n branch of the library. The Children’ s Librarian and the
Li brary Assistant | each maintain a separate desk in the
children’s section. They do not check materials in or out, as
all circulation is done through the main circul ation desk

18. The Children’s Librarian is responsible to provide and
pronote library services and prograns especially geared to the
interests of children, and to rmaintain a wel com ng environnment
for patrons in the children's section of the library.
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19. The Children’s Librarian and the Library Assistant |
(who has been enpl oyed by the library longer than the Children’s
Li brarian) have generally divided the tasks of maintaining the
collection and programmng in the children’s section. For
i nstance, they each oversee a separate part of the collection.
They each oversee certain aspects of the children’s section
programm ng (story time, puppet shows, etc.), and al so perform
some progranm ng together.

20. The Children’s Librarian wites the yearly enpl oynent
eval uation of the Library Assistant |I whom he supervises. The
Executive Director reviews and signs the yearly eval uation
thereby giving it final approval.

21. The Children’s Librarian oversees the day-to-day
functioning of the children’s section of the library. The
Li brary Assistant | requires m nimal supervision.

22. The Children’s Librarian and the Library Assistant |
have worked the sane schedule for the 12 years that the
Children’s Librarian has been enployed. There has been no need
for the Children’s Librarian to “set” a work schedul e, per se.
The Library Assistant | checks with the Children’s Librarian when
she wi shes to take vacation tinme. |If there is not enough
coverage for the children’s section, the Children’s Librarian
will check with the Head of Circulation to see if circulation
desk enpl oyees can cover the section.

23. The Children’s Librarian has never disciplined the
Library Assistant |I. It is unclear what his role is, if any, in
nmeting out discipline pursuant to the Cty’'s personnel policies.
The Children’s Librarian would refer any serious discipline issue
to the Executive Director, if such ever occurred.

24. The Children’s Librarian spends a significant part of
his work hours performng the same or simlar duties as the
Li brary Assistant |.



25. The Head of Technical Services has been enpl oyed by the
library for 21 years. She has held the position of Head of
Techni cal Services for the past 13 years.

26. The Head of Technical Services works 37.5 hours per
week (full tinme). She supervises the only other technical
services enployee, a Library Assistant | (working 30 hours per
week). Their work hours largely overl ap.

27. The Head of Technical Services is responsible to
catalog all materials and nmedia in the main and the branch
library, to order all books and nedia sel ected by the rel evant
commttee or enployee, and to plan for conputer technol ogy needed
by the library.

28. The Head of Technical Services and the Library
Assi stant | have generally divided the tasks of catal oging. The
Head of Technical Services catalogs all non-fiction and nedi a;
the Library Assistant catalogs all fiction.

29. The Head of Technical Services wites the yearly
enpl oynment eval uation of the Library Assistant | whom she
supervi ses. The Executive Director reviews and signs the yearly
eval uation, thereby giving it final approval.

30. The Head of Technical Services oversees the day-to-day
functioning of the technical services section of the library.

The Library Assistant | requires mninmal supervision.

31. The Head of Technical Services and the Library
Assistant | have worked the sanme schedul e for several years
wi t hout significant variation. There has been no need for the
Head of Technical Services to “set” a work schedule, per se. The
Li brary Assistant | checks wth the Head of Technical Services
when she wi shes to take vacation tine.

32. The Head of Technical Services has never disciplined
the Library Assistant |I. It is unclear what her role is, if any,
in nmeting out discipline pursuant to the Gty s personnel
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policies. The Head of Technical Services would refer any serious
di scipline issue to the Executive Director, if such ever
occurred.

33. The Head of Technical Services spends a significant
part of her work hours performng the sane or simlar duties as
the Library Assistant |.

34. In the library s organizational chart, the Young Adult
Li brarian is placed on the sane “level” as the Head of
Circulation, the Children’s Librarian, and the Head of Techni cal
Services. The Young Adult Librarian works 22 hours per week.
She oversees the library collection geared towards this age
group. She al so oversees programm ng for nunerous m ddl e school
students who frequent the library fromafter school until 5:00
p.m each day. She does not supervise any enpl oyees.

35. A hiring conmttee is convened when a library position
needs to be filled. The Executive Director always sits on the
hiring conmttee, usually joined by two other enployees. The
hiring conmttee interviews candi dates and nakes reconmmendati ons
for hire. The Executive Director has final hiring authority.
The Executive Director usually accepts the recommendati on of the
hiring conmttee, but is not required to do so. For instance,
the Executive Director did not accept the hiring commttee’s
recommendat i on when sel ecting the incunbent for the Branch
Servi ces Manager position.

36. In the event that a |ibrary enpl oyee were to be
di scharged, the Executive Director would make this recomendati on
to the Gty Manager, who has final authority regardi ng enpl oyee
di schar ge.

DI SCUSSI ON

The primary issue presented by this case is whether three
library positions--the Head of Circulation, the Children’s
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Li brarian, and the Head of Technical Services--exercise
sufficient supervisory authority over other library enpl oyees, as
defined in 26 MR S. A 8 966(1), that they should be excl uded
fromthe proposed bargaining unit described in Stipulation Nunber
5. In addition, the hearing exam ner will consider whether a
community of interest exists anbong these three supervisory
positions and the enpl oyees in the proposed unit.

Unli ke the National Labor Relations Act, the Muinici pal
Publ i ¢ Enpl oyees Labor Rel ations Law (“MPELRL”) grants
supervisors collective bargaining rights and permts the
i ncl usi on of supervisors in bargaining units of subordinate
enpl oyees in certain circunstances. |In Penobscot Valley Hospital

and Mai ne Federati on of Nurses and Health Care Professionals,
No. 85-A-01, slip op. at 8 (ML.RB Feb. 6, 1985), the Board st at ed:

Section 966(1) does not require the exclusion of
supervi sory enpl oyees from bargai ning units conposed of
t he enpl oyees whom t hey supervi se but rel egates the
deci sion of the supervisory enployee’s unit status to

t he sound discretion of the hearing exam ner. MSAD

No. 14 and East Grand Teachers Association, MRB No.
83-A-09, at 12 (Aug. 24, 1983). Except in instances
where the resulting one- or two-nenber supervisory unit
woul d contravene our policy of discouraging the
proliferation, through fragnentation, of snal

bargai ning units, we have approved the creation of such

The city argued that a fourth position, the Young Adult
Li brarian, should al so be excluded fromthe proposed bargai ni ng unit
due to her supervisory duties, although the city did not raise this
argunment in its response to the petition. The city presented ninim
evi dence and testinony regarding this position. There was no dispute,
however, that this position does not supervise any enployees. Because
of this, it is inmpossible to conclude that the principal functions of
the position are characterized by perform ng supervisory duties, as
described in 8 966(1). The fact that this position is at the same
“level” in the library organi zational chart as the other three
positions at issue does not make the position a supervisory one.
Therefore, the hearing exam ner finds that the Young Adult Librarian
shoul d not be excluded fromthe proposed bargaining unit on the basis
that she exerts supervisory authority over bargai ning unit enpl oyees,
within the nmeaning of 8§ 966(1).
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separate supervisory units. . . . The purpose of
creating separate supervisory enpl oyee bargaining units
is to mnimze potential conflicts of interest within
bargai ning units, between supervisors and their
subordi nat e enpl oyees, as well as to |lessen conflicts
of loyalty for supervisors between duty to their

enpl oyer and al |l egiance to fellow unit enpl oyees.

Section 966(1) gives guidance to the hearing exam ner in
identifying situations where conflicting interests and |oyalties
may arise. The relevant portion of 8 966(1) states:

I n determ ni ng whether a supervisory position should be
excl uded fromthe proposed bargaining unit, the
executive director or his designee shall consider,
anong other criteria, if the principal functions of the
position are characterized by perform ng such
managenent control duties as scheduling, assigning or
overseei ng and review ng the work of subordinate

enpl oyees, or performng such duties as are distinct
and dissimlar fromthose perfornmed by the enpl oyees
supervi sed, or exercising judgnent in adjusting

gri evances, applying other established personnel
policies and procedures and in enforcing a collective
bar gai ni ng agreenent or establishing or participating
in the establishnent of performance standards for
subordi nate enpl oyees and taking corrective nmeasures to
i npl enent those standards.

The focus of this three-part test is to determ ne whether the
supervi sor exercises a |level of control over enploynent-rel ated
issues that would likely result in a conflict of interest. See
R chnmond Enpl oyees Ass’'n and Town of Ri chnmond, No. 94-UD-09, slip
op. at 30 (MLRB Apr. 26, 1994).

Under the first prong of the test outlined in 8§ 966(1), the
heari ng exam ner nust eval uate whether the principal functions of

the three positions at issue involve scheduling, assigning,
overseeing or reviewi ng the work of the enployees supervised. O
the three positions, the Head of Circul ation supervises by far

t he nost enpl oyees--she supervises 11 enpl oyees, while the other
two positions only supervise one enpl oyee each. The Head of
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Circulation is in charge of scheduling the circul ati on desk

enpl oyees. This is, by and large, a perfunctory task utilizing a
| ong- st andi ng schedul e. She approves vacation tine, though this
seens to be the source of little conflict. The Head of

Circul ation assigns and oversees the work of the circul ati on desk
enpl oyees. This does not entail, however, a trenendous anount of
time or vigilance on the part of the Head of Crcul ation,
according to her credible testinony. This nmay be due to a
variety of factors, including the fact that sone of the tasks
performed by the positions are routine and the fact that certain
circul ati on desk positions have taken on discrete and aut ononous
tasks (such as the Library Assistant Il who deals with conputer
probl ens, an area in which the Head of Circulation has little
expertise). The Head of Circulation wites and signs the annual
eval uations for the circulation desk enployees. It is note-

wort hy, however, that the Executive Director signs and gives
final authorization to all annual eval uations.

The Head of Circul ation exercises the kind of supervisory
authority nentioned in the first prong of §8 966(1), all of which
may | ead to conflicts between her and the circul ati on desk
enpl oyees. However, the issue renai ns whether these supervisory
duties constitute the principal function of her position. One
gauge of whet her supervisory duties are the principal function of
a position is the ambunt of tinme the supervisor spends on such
duties. The nore tine a supervisor spends actively assigning and
overseei ng work of subordinates, the nore likely it is that
conflicts may arise. See, e.q., Richnond Enpl oyees Ass’n and
Town of Richnond, No. 94-UD-09, slip op. at 31 (M.RB Apr. 26,
1994) (highway foreman perfornms duties simlar to subordinates
during “majority of his workday”); AESCME Council 93 and Gty of
Saco, No. 93-UC-02, slip op. at 19 (M.RB Dec. 10, 1992)
(recycling foreman spends ei ghty percent of workday perform ng

work identical to subordinates); and Teansters Local No. 48 and
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Town of Pittsfield, No. 81-UD-09, slip op. at 2 (MRB Jan. 15,
1981) (“vast nmmjority” of police sergeant’s tine devoted to

regul ar patrol work). The Head of Circul ation spends the

maj ority, perhaps the vast mpjority, of her work day perform ng
the sane type of work as the other circul ati on desk enpl oyees.
She spends little time actively assigning and overseeing the work
of her subordi nates, nost of whomwork in an independent and/or
routine fashion. Wile the witing of yearly eval uati ons can be
t he source of supervisor-supervisee conflict, the final

aut hori zation of the evaluation is given by the Executive
Director.2 Considering both the type of supervisory functions
the Head of G rculation perfornms and the anmount of tine she
spends performng them the principal function of the positionis
not the perform ng of supervisory tasks as outlined in the first
prong of 8§ 966(1).

The sane is even nore easily concluded regarding the
Children’s Librarian and the Head of Technical Services
positions. The supervisory duties of these positions are very
simlar to those of the Head of G rculation: wutilizing a set
wor k schedul e, dividing work tasks with subordi nates, exerting
relatively mnimal supervision, and signing yearly eval uations
wi thout final approval. |In the case of these two positions,
however, the tinme spent supervising is even |l ess than that spent
by the Head of Circulation, as both the Children's Librarian and
t he Head of Technical Services supervise only one enpl oyee each.
The principal function of their positions is not performng
supervi sory tasks. Just |ike the Head of Circul ation, these
supervisors are very akin to a “line foreman” or a “working
supervisor,” the kind of position that the Board has | ong found

2l ndeed, as will be further discussed in the remainder of the
report, all three of the supervisory enpl oyees perceive and conduct
t hensel ves as if the Executive Director is the “true” supervisor of
all of the library enpl oyees.
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may be included in the sane bargaining unit as subordinates.?

The second prong of the test in 8 966(1) requires that the
heari ng exam ner eval uate whether the Head of Circul ation, the
Children’s Librarian, and the Head of Technical Services perform
duties that are “distinct and dissimlar” fromthe duties
performed by the enpl oyees whom they supervise. This requirenent
has been descri bed as:

[Dluties contenplated by the “distinct and dissimlar’
criterion include those in connection with hiring (or
maki ng recommendati ons), transfers, |ayoffs and
recalls, and pronotions - duties that substantially
align the interests of the supervisor with the
interests of the enployer and cause conflicts of
interest [with other enpl oyees].

State of Maine and MSEA, No. 91-UC-04, slip op. at 15 (M.RB
Apr. 17, 1991). Al three of the positions at issue are eligible

to sit upon hiring commttees (usually made up of the Executive
Director and two ot her enployees), but these committees are not
made up exclusively of supervisors. Further, the commttee only
makes a reconmmendati on, while the Executive Director makes the
final decision. Oher hearing exan ners have found that having
input in hiring decisions is not sufficient to create supervisory
conflict under this second prong of § 966(1). Teansters Local

No. 340 and Town of Boot hbay Harbor, No. 99-UD- 03, 05, slip op.

at 38-30 (M.RB Jan. 20, 1999) (public works forenman’s participation
in hiring process, budgeting, purchasing, and preparing bids do

not create the type of conflict contenplated by this provision).

3See Teansters Local Union No. 48 and Van Buren Light and Power
District, No. 85-UD 14 (M.RB Jan. 25, 1985)(duties of line foreman who
assi gns, oversees and reviews work of enpl oyees determned as a whol e
not to be so distinct and dissinilar fromthose perforned by
supervi sed enpl oyees to warrant excl usion from proposed unit);
Teansters Local Union No. 48 and Town of Pittsfield, supra (sergeant
position found to be “working supervisor” where supervisory duties
were limted and undemandi ng and where majority of tine was devoted to
regul ar patrol work).
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There was no evidence that any of the three positions at issue
has any authority at all regarding enpl oyee pronotions,
transfers, layoffs, or recalls. Therefore, none of the three
positions performthe type of distinct and dissimlar duties
which require that they be placed in a separate bargaining unit.

As to the third prong of the test outlined in § 966(1), the
Head of Circulation, the Children's Librarian, and the Head of
Techni cal Services have no role in adjusting enpl oyee grievances,
appl yi ng personnel policies, or taking corrective neasures to
i npl enment performance standards. None of the three enpl oyees are
famliar with their role, if any, under the city s personnel
policies or disciplinary procedures. None has ever adm nistered
any discipline to an enployee. Al believe that such matters
woul d have to be “handl ed” by the Executive Director. Al three
enpl oyees have a de facto role in establishing performance
standards for enployees (i.e., setting up or participating in
setting up expectations for their particular area of the
library). Wthout nore, however, these supervisors do not have
the type of authority as described in the third prong that | eads
t o undue supervisory conflict.

In summary, an evaluation of the criteria of 8 966(1) shows
that the Head of G rculation, the Children’s Librarian, and the
Head of Technical Services exercise only a limted anmount of
supervi sory authority that could place themin conflict with the
enpl oyees whom t hey supervise. They spend relatively little tine
perform ng these functions. They exercise little or no authority
in many areas (such as hiring and di schargi ng, neting out
di sci pline, and adjusting grievances) that would lead to
conflict. Wile this conclusion is a sonmewhat “cl oser case” for
the Head of Circulation, due to her supervision of 11 enpl oyees,
t he hearing exam ner concludes that none of the three positions
at issue exerts such extensive supervisory authority to warrant
their placement in a separate bargaining unit.
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This conclusion is supported strongly by the Board’ s policy
agai nst the proliferation of small bargaining units, particularly
the formation of small supervisory units. The Board's policy has
rat her been to “include supervisor positions in rank-and-file
units rather than establish small, separate supervisory
bargai ning units.” MSAD No. 43 and MSAD No. 43 Teachers Ass’n,
No. 84-A-05, slip op. at 4 (M.RB May 30, 1984). The rationale
underlying the Board's policy against non-proliferation is as

foll ows:

Smal | bargai ning units nust be bargai ned for and
serviced just as do large bargaining units. The State
is obligated to provide under 26 MR S. A. § 965 the
sanme nediation and arbitration services for small units
as are provided for large units. The formation of

smal | bargaining units anong enpl oyees in the sane
department can thus result in the enployer, the union,
and the State expending an anmount of tine, energy and
nmoney all out of proportion to the nunber of persons
served.

MSAD No. 43, supra, slip op. at 4, 5. Based upon this non-

proliferation policy, supervisors have been included in a
bargaining unit with their subordi nates who exercise far greater
supervisory authority than the three positions at issue here
exercise. See, e.q., MSAD No. 14 and East Grand Teachers Ass’n,
No. 83-A-09 (MLRB Aug. 24, 1983) (including principal in unit of
certified teachers); Lubec Education Ass’'n and MSAD No. 19 Board
of Directors, No. 83-UD-17 (M.RB Apr. 13, 1983) (i ncluding head
bus driver with significant supervisory authority in unit with

educational support staff). Considering both the provisions of
8 966(1) and the Board's non-proliferation policy, the Head of
Circulation, the Children’s Librarian, and the Head of Techni cal
Servi ces should not be excluded fromthe bargaining unit
consisting of the library enpl oyees.

Finally, the issue of whether the four positions--the Head
of Circulation, the Children' s Librarian, the Head of Techni cal
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Services and the Young Adult Librarian (previously found to have
no supervisory duties warranting exclusion)--share a conmunity of
interest wwth the other non-salaried |ibrary enpl oyees nust be
briefly addressed. While the parties would not stipulate to the
exi stence of a community of interest, no evidence was provided to
underm ne the natural conclusion that all four of these positions
share a commonality with the positions in the agreed-to
bar gai ni ng unit.

I n determ ni ng whet her enpl oyees share the requisite
community of interest in matters subject to collective
bargai ning, the follow ng factors, at a m ninum nust be
considered: (1) simlarity in the kind of work performed; (2)
comon supervi sion and determ nation of |abor relations policy;
(3) simlarity in the scale and manner of determ ning earnings;
(4) simlarity in enploynment benefits, hours of work and ot her
terms and conditions of enploynent; (5) simlarity in the
qgqualifications, skills and training anong the enpl oyees; (6)
frequency of contact or interchange anong the enpl oyees; (7)
geographic proximty; (8) history of collective bargaining; (9)
desires of the affected enpl oyees; (10) extent of union
organi zation; and (11) the enployer’s organi zati onal structure.
See Chap. 11, 8§ 22(3) of the Board Rul es.

Bearing in mnd that the parties have already stipul ated
that the majority of the library positions at both the main and
the branch libraries, both full and part-tine, share a community
of interest, it is easily concluded that the four positions at
i ssue share a community of interest with the unit as well. As
previ ously described, the four positions spend a najority of
their time performng the sane work as other |ibrary enpl oyees.
Al'l of the positions in the proposed unit are ultimately
supervi sed by the Executive Director. All positions are paid
hourly, work simlar hours, and are provided simlar enploynent
benefits (as near as can be determ ned fromthe evidence
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provided). The positions require a variety of qualifications,
skills and training--a fact not unusual in a “wall-to-wall” unit.
See Ganite Gty Enployees and Gty of Hallowell, No. 01-UD- 04,
slip op. 34-36 (MLRB May 23, 2001)(di scussing the common function
of positions in wall-to-wall units). The positions work in two

physi cal |ocations but, especially in each |ocation, have
significant opportunity for interchange. The three enpl oyees
testifying at the hearing expressed a desire to be in the sane
bar gai ning unit as the enpl oyees whom they supervise. 1In the
library’s organi zational structure, the proposed unit would
enconpass all non-salaried library enployees (all enployees
except the Executive Director and the Branch Services Manager).
For all of these reasons, the hearing exam ner concl udes
that the positions of Head of Circulation, Children’s Librarian
Young Adult Librarian, and Head of Technical Services share a
community of interest wwth the remai nder of the non-sal aried
i brary enpl oyees and shoul d be included in a bargaining unit
wi th them

CONCLUSI ON

On the basis of the foregoing facts and di scussi on and
pursuant to the provisions of 26 MR S.A. 8 966, the petition for
unit determnation filed on February 13, 2006, by Barbara Libby
on behal f on AFSCME Council 93 is granted. The follow ng
described unit is held to be appropriate for purposes of
col I ective bargai ni ng:

| NCLUDED: Head of Circulation, Children’ s Librarian, Young
Adul t Librarian, Head of Technical Services,
Li brary Aide, Library Page, Library Assistant I,
Li brary Assistant |1, Custodian, Secretary II,
and Qutreach Librarian.

EXCLUDED: All other enployees of the South Portland Public
Li brary.
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A bargai ning agent election for this unit will be conducted
forthw th.

Dat ed at Augusta, Miine, this 12th day of June, 2006.

MAI NE LABOR RELATI ONS BOARD

Dyan M Dytt ner
Heari ng Exam ner

The parties are hereby advised of their right, pursuant to

26 MR S. A 8 968(4), to appeal this report to the Miine Labor
Rel ations Board. To initiate such an appeal, the party seeking
appel late review nmust file a notice of appeal with the Board
within fifteen (15) days of the date of issuance of this report.
See Chapter 10 and Chap. 11 8 30 of the Board Rul es.
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